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(1) 
i} TheCaſe of Bernard (greenvile, Elq; and 2An# his Wite, ſ8le- 


| Davghtor and heir of Cathbert Morley, Eiſq;lately deceaſed by way of appeal from a de- 
**cree made by the Right Hononrable che Lord Keeper of the great Scal of Exglang, in a 
- cauſe depending 1h Chancety between Cuthbert Morley Plantifi againſt Jeremy and Henry 
f 'Elpays Defendanes, humbly offered to the conſideration of the Right Honourable , the - 
” Lotte Spiritual and Temporal aflerabled in Parliament, SER 
4 * Ames MorleyFEq; being ſeized in Fee ofthe Mannor of Semore worth 1300 [.; per 
”* Annuni 24;ddleton 200 L.'pet annum, half Caſtle Levengton, 1001, per annum,and 
'.. 401. per annum in Barkhamftead and having an Eftatetor life in Hilton of $00 , per 
"annum, Normanby, 200 I. per annum, Newby 3o I. per annum, Potto 30.1, per an- 
2, = ;ym,anda Leaſe-held of Chiift Colledge in Oxford yet for abour 309 [:per annum 
ol remainder tro Curhberthis Son for life and the heirs male of his hody, (And having an E- 
ate in the Mafinot of Mar; 3001. per annum for gy years,and a privy Seal for 20001, 
did ig December 1641. together with'the aforeſaid Cuthbert his Son joyn in_Mortgageing 
the premitſes ts 6ne Jeremy Elways to ſecure him fromany: Damage; he or his heirs mighg 
ſuſtain by reaſon of any engagement he had entred into with the ſaid Cuthbert, for Mony 
borrowed by and for'the ſaid James whiah was not above:8000 [.howbcit the ſaid Jeremy 
pretends it was Toooo L. and 3000 l. owing to himin all 1 ooo [, TR BY 
* . James Morley dycdand ſoon afrer Cuthbert his' Sonrentred, + EY I642 
All che Eſtate ſequeſtred for'Guthberts delinquency. .; 1; | 04:50 
"Jeremy Elways the Mortgagee centred. 0 i SHIT E OEITIIEGS gore 1644 
. . Elways took of. th Sequeſtratton.and cver ſince hath, or might have boen in poſſeſſion 145 
and received the profhits. = Un. FgTY | 
'* Cuthbert Morley was in Newark came ent upen Articles one of which was to compound 444) 1 646 
in fix- Months or quit the Kingdom, whereupon reſolving neither ro compound or have 
te do with the ſaid Ulſurpers he contrived how to ſave his compoſition,and being advized 
'rhat._rnE only way was to releaſc his \ntereſtin the ane; pa premiſes to the, mortgagee 
who was his Brother in Law; and in whom the Eſtate in Law was veſted by realon of the 
mortgage forfcited. He thereupon the 4 of Sep. 1646ecxecuted ſuch releaſero the ſaid Jeremy 
.._in ſecret truſt to bave an account when in condition to receive the ſame,and in 02s. after 
: quired the Kingdom, continued under ſentence of Baniſhment, till about Auzuff, 1660. 
and after the Kings XMajeſtics happy Reſtauration, he came'into;Exgland, and finding the 
'moſtg1zce dead, he called ro Jerwny his Son (Heir and Executorfor an acconnt who in 
Bar thcreof pleaded the aforeſaid releaſe which was a Bar . both in Law and Equity. 


- . } 


y - Ss * # 


_Whereupon | TENDED | ; 

'" Cuthbert Pexitioned the Houſe of Lords to {et afide the Laid relealc. oo ale Ex 

. The cauſe was heard at the Bar of the Houſe of Lords,when the petition was dilmiſicd 
upon [the counſel for the mortgagee offer to wave the releaſe. |, 

__ * Cuthbert exhibired his Bill in Chancery, the morrgagecs anſwered iflue joyned. 4 

_** The cauſe heard, and the Defendants inſiſted upon the releaſe , pretending 220001, , gg, * 

due bur offered to take 16000 1, The Lord Chanceller, thereupon decreed Cuthbert to nd 


Pay 1500 L. at one paymentrin one year, and thereupon rhe mortgagees to recoivey all a 


F 
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the moregaged premiſles free from incumbrances * | 
_ - * Bur afterwards the mortgagees procured an Order ex parte, whereby it was declated, 
that the Manor of Myr, and Privy Seal cf 2600, was not by the {aid Decree Intended 
to be reconveyed upon, which the ſaid 'Cathberts Councel adviſed him not te piy the 
"16000 1. bur ſuffer'the Bill to be diſmift, which it was, and the diſmiſhon ſigned and 
inrolled ; from which diſmiſſion the ſaid Cuthbert, and Bernard Greenwile Elqz appealed 
to:rhe-BightlHonourable the Lotds Spiritual and Teniporal in Parliament bled, . 
and tic laſt Seffion of Parliament, Petitioricd'to havd the {aid Releaſe and Dilmiffion ſer 
_ fide, and to be relieved according 'to Juſtice. - After hearing the Perition and the 
© Proofs in the Cauſe read, and Councel, divers dayes at the Bar, and after many dayes 
debate of the marter, their Lordſhips' adjudged the Releaſe to be a further truſt than ro 
pay 80 1, per annum,to Cuthbert for life ,- and 'therefare Ordered the Ditmiſſons our of 
yy Chancery to be ſer aſjde,and rhe Cauſe to be remitted into that Court, with-direQton to 
. the-Ripht Honourable the Lord Keeper of the great Seal of Exgland, to-proceed thercin, 
as in{ttc Caſe of an equitable mortgage whichtheir Lordſhups adjudgedrhis Cale to 
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terſt Tore The Cauſe rame to be heard before the Right Honourable the Lord Keeper of the 
1668. Great Seal of Exgland, who decreed Cuthbert the E uity'of Redemption, ana the mort- 
gagces toconvey to him upon payment'of principle neereſt and Charges (onely.the Mg- 
hor of Marr and Privy Seale of 2000 1. is left out ofthis Decree, and the moregapee is 
' decreed to Accompt for what he or his Father hath (or. witholit their own wiltull des” 
fanlt mighyhaveJreceived out of the: Profits of the mortgaged Premiſes, or by ſale of 
part thercof, bur with this ſpecial DireRiehto' Sir Will:am Elaſcock Knight, one of the 
Maſters of that Court,that if in taking the ſaid Accompr, it ſhould appear to him thar 
the Lands mortgaged in Fee were notiagood ſecurity in 1645 (which is four years aftet 
the mortgage making }- for all the Monty-then duc ro. the mortgagec,. and for whichhe 
was then bottrid with-the mortgagers, -and all other incymbrances upon the Eftate ar thar 
time without reſpeR ro the; value of the Eftare for lives mortgaged withthe Eſtatgin 
. Fee, -that being a comingency-in-ſnch Calc'the mortyagee1s to Accompr for nd 1 
for the Eftate for life; then-rhe Mr.-ſhall' judge it was-worrh to be {eld in 1645, and - 
not according tothe advantagerharhath been. been made by continnance of the life, and 
the reception of 'the Profirs, and decreed Bernerd Greenwill Eſq who never was party to 
| the Suit, ro be bouhd by rhe ſame as the ſaid Carhbbert ought to be, and made the morr- 
_ gager or his heirs lyable'no- ſatisfic the; faid mortgagee the mency he paid in his own 
wrong, and to the mortgapers;ruine for compounding tor,and purchaſing the (axd mort- 
gapers Eſtate from the lJare-Ulfurpers, -with -w hich Decree.the ſaid Cuthbert, nor being {a- 
 rished, Petitton'd to be re-heard, .and the 6th of July 2568 the Lord Keeper declared 
\ "rhe ſaid Order ( as drawn to be his ſence.) -bur would. hear any reaſon that could be 
lars azainſt it, in Michaelmas Term when he would defire a iftance of ſome of, the 
— JUGges, SL CIS TORT Mx DIR = 
; -; - Uponthe (aid Cuthberts Petition, the 3oth of Oflober was appointed for to hear what 
F319, Ot, cath be offered againſt 'the decree, ' and the Lord Chicf Juſtice Faughen and Lord Chicf 
1668, Beron defired-yo affiſt. © 2 OV rey oh epic nnd ek y 
5 ; The Lord Keeper,and Lord Chief Baronzupon heaving the {aid Cuthberts Councel,con- 
a +4 03% greed the Order of the firſt June, from which decree Bernard Greenwil and Ann his Wife, 
2000- hutubly appeal to the ſupream'Courr of Judicature, the Lords Spiritual and Tempo- 
+ ral in Parliamens aſſcmbled for their further explaration of the Judgment given by their 
Lordſhips the laft Seſſion, .and thefaid decree grounded.thereupon, which decree they 
hambly conceive to be very unteaſonable, contrary to all decrees that have been miade 
m'Calcs of morrgapes, © rous-confequence to be Jed in Py quire contrary 
to the intentionof the Houfe:of Lords, in ſending back the 1atd Cauſe to the Chancery, 
and neither agreeable ro Equity or Juſtice, and that for the Reaſons, following. 
I, Becaulcitdirets the Fee ſimple Lands that were mortgaged ro be a "Ol le- 
curity for all the-mortgage money, without the Eftare for lives mortgaged with it, for 
. . which, if ithad been, what needed the mortgaging of rhe Eſtate for lives, 
2, Becauſe it is limited tothe year 1645 thatthen the Fee ſimple Land muſt be ſuffici- 
ent ſecurity.” Fer in'1641;when the mortgage was made, and afterwards in 1648, after 
 - "the War ended, ir mighr be a good ſecurityfor the mortgage money, which the mort- 
. "... gagees ſay was 130001. and yet not. beſceurity in 1645, for 19160 L.. which, is then 
1 aid to be due for Principle and Imeereft, and raking oft the Sequeſtration in #641, and 
- aſterwards in-and after 1648, Rents were high Lands ſold and lee well z Tenents 
paid Rents duly; but in 1645 was the heighth of the War, Tenants broak, Lands 
thrown up. all the'prefits of the Eſtate then eaten up by the Scotch Army, and Land 
would not (ell at all, yet the Mtortgager no occaſion of theſe leſs'ning the value, 
. 2. Becauſe the Fee Simple Land ts not only to.be a good Security tor what was due to 
the Mortpagee in 1645, but for what the Morgagec was bound with the Mortgager, for 
' now he was bound for 24000 1. in T1641 itthere was 13900 þ. borrowed by Morlcy, and 
ir might be as good ſecurityiin 1641. fpr 13@00 [. and not be ſo for 26000. nay it 
miphtbe a good Security in 1645 for, 19166 1. which is the Principle andIatercft, and 
"not be a good Security for 311601: which was the penaltics of the, Bonds and intereſſt ; 
But as this Decree is'drawn, it muſt be a full Security. for 31160 þ. that is 26000 þ the 
penalties ef the Bonds entered'into, and 5160 Lintereft & charges,or elle the Mortgagee 
"To accompt bnr as aforeſaid, -and this notall. From - | | 
\ 44. TheFee Simple Land muſt begood ſeeurity in 1645, for all incumbrances then 
+ Upon the' mortgaged Premiſles, as well as the money duc to the moragagee, and that 
” ke was bound with the mortgager for, or clf{c he to accomptas aforcſaid s This 1s ge 
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for there were ſeveral Annuities payable ont of the Efiare for lives, and the Fee fimple 
Lands netat all concerned ts pay them; nor were. they {cured thereby, and howbeit 
theEſtare for life is lookt upon by this Decree becauſe of-the contingency thereof to be 
na-1ecurity to the Morrgagrep Fee the incumbrances is by this decre- raken off from that 
Eftate for life which was liable to the payment of them, and is laid on the Fee ſumple 
Lands ; andif the Fee ſimple Lands be not a ſufficient lecufity for thoſe incumbrances, 
thtnthe mortgagee ho accompt bur as aforeſaid, and there was alſo ſeveral Judgements 
obreined againſt the mortgagers between 1641 and 1645. after the mortgage made, 
- which are ſubfequent to the mortgagees 1itle, and impeads it not yet the Fee ſimple 
1:3nvs muſt be. ſufficient ſecurity for them alſo in 1645, or <lſe the Accompt to be as 
a orcl1d, If the Caſe had been that in 1641, reckening the Fee ſimple Lands at x 5 years 
parchiſe,and the Eſtate for lives {there being ewo then in being ) at ten. ycars purchaſe, Tx 
an doth rogether had nor been a good ſecurity for the mertgage money. and the incum- P_ 
brances upon the Eſtate pricr to the mortgage, but the mortgagee had a bad ſecurity, _— 
which he was either forced to take,or was deceived into by being informed thar it was | 
all. Fee ſimple that was offered him to mortgage, and if the mertgaguchad been kept our 
'of. polleſſion by the mortgager 20 years, and but newly tnteted, cen'it hight ſeem rea- 
{onable ro makeAuch Decreethe rather if that the mortgager might ell tht rime have re. 
deemed the Eſtate .and .negleQeg it, becauſe of the contingency, and now would comic 
to redeem when'he ſees Th life hath continued : And the mortgager receives advan- 
ea0<thet but when there was tio fraud in the-moregager,no Eſlate for life mortgaged for 
an'Eftate in Fee 'when the” mortgagee khew the ſecuriry offered, and the contingency 
thereof, and yer accepted of it, and hath ben It poſſelBln 25. years, received, or might 
have received Profits more then. to pay his priacipa Interc{t and Charges z And whenic 
was nor the mortgagers defzulrz charrhe mortgage. was nat redcemed,. but he under ba- : 
niſhment 16 years, and when reſtored, kept from an Accompt, and the redemprion by 
re mortgagee his inſiſting upon the Releaſe now ſer afide, it were hard in this Caſe to 
make a Decrece that the Fee fimple Lands ſhonld be a ſecurity ſufficient iv 1 641, when 
the mortgage was made, burharder to decree ir ſufficient in x645, for the mortgage 
Money and Intereſt oncly , Bur moft ſevere to decree that in Calc it be not ſufficient 
for the meregage-moncy and all the mortgagee was beund for,” and all other incun- 
'brances upon all the moregaged premiles in_1645 ,that then the mortgagee (hill Account 
ivr Q> morc for rhe Eſtate -for lives than whatit was woti 311 1645forin 1545 there 
was but one-life in being in the Eltate morzgaged for lives (James Aerley being dead) 
& that was worth but 7 years pirchaſe,whichar 11 00 [per anum comes but to 7500 it 
" ſhould have been furcly that he ſhould account for what theEſtate forlives was worth 
when the Mortgage ſor Lite was made, and that was in 15. y when there was 2 lives 
| in being, to, wit James and Cuthbert Morley, who joyned in making the ſaid Mort age 
which at 10 years purchaſe would come to 1100048, and itis humbly conceived that 
ithad been but reaſonable co have decrced that x 1000 I. to have been deducted in 
' T64x. out of the Original Mortgage Mony,& to have taken ſo much of from the ſum 
' berrawed, and left the Mortgager to pay Intereſt only for the remainder, and the - 
Fee fiaple Land lyable for no more then what was borrowed, over and aborc the ſaid / da. © 
1 1000 f for if the Mortgagee muſt be deerecd to receive the proflits ofthe Eſtatg!/ 7 5; 
for lives as 2 purchaſe, and to account for nom what they were worth to 
ſold; then he ought to pay his purchaſe Money when he makes his purchaſe whick 
was in 1641.and not in 1545. which is four yerrs after much leſs in 15659. which i$%Z 
25 years aſter and well may this mortgagee, pay ſo for he hath or might have xecci. 
. ved 24 years proffits which is at 1100 per annum 25400 for the 1 10001. which he by 
ſuchdecree ſhould pay but if he account according tothe decree thar he accounts 
now but for 7-00 which is 7 years purchaſc ſor the life rhat was in being in 1645 
which will be 1 8-00/.difference in the account & will be hard for amortgapger to pay 
becauſe the Fee ſimple Land, wasnot a full ſecurity for all the arty 


ge mony and 
all other incumbrances in r645 when as it is not ſo much as objected but that the 


Fee ſimple Land and the othor eſtate mortgaged, which the wortgapee accepted of 
putting both together was a ſufficient ſecurity. - | 
| This decree is without preſident. 
For in all caſes of mortgages when ever a decree is made for tho Redemptian of 
an cſtatc the mortgager is decreed to be admittcd te xcdeem and to have a recog 
Yey ance upon payment of principle Intercſt and charges and the mortgageedccreed 
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ÞL come tb a account ſor all by him teceived out of the niortga$ed- premifles 3 og 


which he might have received, without his own wilful default and:o: Yeconvey fres .. - 


from Incumbrancecs to the uawy-.0, ag upon recciviag prinei ple Intercſt znd coſts;and: 
there are daily eſtates that are only cſtatcs for lives maxtgaged afterwards forfeited 
8&for many years after the {orfciture not redeemed,yct when decreed to be redeemed 
the mortgage is decreed to give a fullacconnt of what he hath reccived and: not to 
account only for what it was worth to be ſold when mortgaged. And i;it ſhould. be 
otherwiſe it would be of dangerous conſequence and very prejudicial to all men who 
have occaſion to borrow money and.haveno ſecurity to give but eſtates {or life, or 
lives as moſt of the Gent. in the Weſt whoſe eſtates conſiſt in leaſes'or coppy-holds 
for lives, T Tat | # 42-1 Yob8 x 1293's: +20: | Fo WET Ty b.-+4 | 
ror they will or dare to borrow Money leaſt taking-up 509 I. upon a'mortgage of a 100 [. per 
- ariciim forthree lives which is'worth be fold-1200 | and ſo a geod ſecurity for 501 if they ſhoujd 
not pay the Money ar thar time but-the Morgage be tforfeſteds- -Andthe Mortgagec emer ahd ketþ...-'; 
the Mortgager out of poſſeſſion by ſuics.1n Law or ſetting up relcaſes.ii Bar of their Redempriog it. © 
when the Mortgager comes to ſer afide ſuch releaſe. and to beadmicted to redeem the. Mortgage as 
a reward of his breachof trult ſhould be decreed to account only for t 200 /.though he had received 
2500 /. And yet the Nortgager decreed to pay'to the Morrgagee his full principle Intereſt and 
' charge and this only upon pretence of a GY in the ſecurity which the Mortgagee knew of 
and accepted and loſt nothing by-, This is to give rac Mortgagee 13001, for running that pretend- 
ed hazard and his breach of faith as aforeſaid, -:' : F\.--i, ro not 
... Thedecree is humbly conceived to be contrary: to the intention of the Houfe of Lords in ſetting 
aſide the releaſe and diſmiſſion pur of Chancery and ſending the cauſe back to thac Court to be pro- 
 teeded in according to equity.as in the caſe of an equitable Mortgage and contrary to equity and 
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